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CRIMINAL JUSTICE IN AFRICA 
1. INTRODUCTION  

 

This paper seeks to highlight the potentialities of co-opting African national bar associations             

and law societies into the mainframe of activities to promote international criminal justice in              

Africa. The paper would, among other things, consider the peculiarities of civil society             

organizations on the continent, the strength of bar associations as a special legal guild in               

strengthening the rule of law, areas of possible collaboration between these organizations and             

parties interested in promoting accountability on the continent, including and how well can bar              

associations be used to popularize the concept of international criminal justice.  

For the sake of this paper, international criminal justice is conceived as a system and it refers to                  

the components of the criminal justice system as they apply to transnational and international              

crimes.  

 

2. Civil Society in Africa 



There are two perceptions to examining the concept of civil society, viz- from the point of                

organizational structure and secondly as a tool for analyzing politics and governance. In both              

realms, its exact definition and relevance remains an issue of contest . Little wonder then that               
1

there are possibly as many definitions of civil society as there are promoters of the concept.                

However, for the sake of this write-up, I will adopt the definition of the World Bank of civil                  

society: “…..the wide array of non-governmental and not-for-profit organizations that have a            

presence in public life and express the interests and values of their members or others, based on                 

ethical, cultural, political, scientific, religious or philanthropic consideration” ,as my working           
2

definition.  

Essentially civil society in Africa is a collection of varied and overlapping non-government             

groups, through which shared aspirations are articulated and protected . In sub-Saharan Africa,            
3

civil society group would include trade unions, professional organizations, media, religious           

organizations, business and a number of special interest groups. These groups are a link              
4

1 Augustine O. Ikelegbe, State, Civil Society and Sustainable Development in Nigeria, Centre for Population and                
Environmental Development Monograph Series No. 7, 2013, P. 5 
2 World Bank, Consultations With Civil Society, A Source Book Working Document, 2007, sourced from:               
http://siteresources.worldbank.org/CSO/Resources/ConsultationsSourcebook_Feb2007.pdf- Accessed on 11/10/2014  
3 David Lewis, Civil Society in African Contexts: Reflections on the usefulness of the Concept, Development and                 
Change, 2002, Vol. 33 (4), p. 584  
4  John Mw Makumbe, Is There a Civil Society in Africa?, International Affairs 74, Vol. 2 , 1998, P. 305 

http://siteresources.worldbank.org/CSO/Resources/ConsultationsSourcebook_Feb2007.pdf-


between private citizen, the state and public affairs. Furthermore, the public space where             
5

these groups operate is a market place of diverse orientations, values, and interests, some of               

which are at variance.  

The history of civil society in sub-Saharan Africa goes back to the colonial era and even far                 

beyond. Hopkins asserts that there are manifestations of civil society organizations in            

pre-colonial Africa in the forms of welfare associations, agricultural labor parties, credit            

associations, and business guilds . Hopkins further provides empirical evidence from West           
6

Africa of professional guilds in crafts production who determine admission, quality and pricing             

of crafts products, business associations which control prices and market routes as well as trade               

organizations that liaise with states to set policies on weight, contracts and debt recovery . He                
7

highlighted the Yoruba credit association- “the Esusu groups”, as an instance of civil society              

organization in South West Nigeria.   
8

During the colonial epoch, civil society in most African societies became dichotomized. The first              

were pre-colonial civil society groups which remained in the rural communities, but in a              

weakened position and second were civil society groups that evolved out of old ones which               

5  Hyden Goran. ''The Challenges of Analyzing and Building Civil Society,'' Africa Insight, vol. 26, no. 2 ,1996,P. 92 
6  Hopkins, A. G. An Economic History of West Africa, (London: Longman, 1973), P. 50 
7  Hopkins, 57 
8  Hopkins, 57 



began to merge in the newly emerging urban centers . The colonial state, which saw in these                
9

organizations potential alternate power centers and structures around which opposition may           

galvanize, discouraged their operations. A good number of these civil society organizations            

were destroyed and the few surviving ones became radicalized and were actively involved in              

the decolonization process.   
10

At the core of the contemporary outlook of civil society groups on the African continent is the                 

agitation for democratization, struggle against despotism and regimes that abridge individual           

and societal rights, together with campaign against corruption and impunity. The combined            
11

effects of these governance ills that plague the continent are responsible for the abysmal              

performance of sub-Saharan states on most global governance indices. On the World Bank             

Global Governance Indicator, which proxies perception of quality of public service, quality of             

policy formulation, the degree of independence of institutions from political pressures and            

implementation as well as the credibility of government commitment, Sub-Saharan Africa has            

9 Kwadwo Appiagyei-Atua, Civil Society, Human Rights and Development In Africa: A Critical Analysis,              
http://www.bradford.ac.uk/ssis/peace-conflict-and-development/issue-2/CivilSocietyAfrica.pdf. Accessed on   
11/11/2014 
10 Frank Khachina Matanga, Civil Society and Politics in Africa: The Case of Kenya, Fourth International Conference of                  
ISTR, Trinity College, Dublin, Ireland, July 5-8, 2000; sourced from:          
http://c.ymcdn.com/sites/www.istr.org/resource/resmgr/working_papers_dublin/matanga.pdf- Accessed on   
14/10/2014 
11  Bronislaw Geremek, Civil Society Then and Now, Journal of Democracy, VOl 3:2, 1992, P. 5 

http://www.bradford.ac.uk/ssis/peace-conflict-and-development/issue-2/CivilSocietyAfrica.pdf
http://c.ymcdn.com/sites/www.istr.org/resource/resmgr/working_papers_dublin/matanga.pdf-


the lowest global comparative score. The same poor performance is replicated on the             
12

Resource Governance Index, the World Justice Project 2014 Rule of Law index , and as well as                
13 14

Fragile State Index ,2014 the 18 pooled sub-Saharan African states performed poorly on most             
15

indicators.  

 

3. THE PLACE OF BAR ASSOCIATIONS AND LAW SOCIETIES IN GOVERNANCE IN AFRICA 

Bar associations and law societies are critical component of legal institutions across the world,              

and the same can be said of African bar associations and law societies . Broadly, the objectives                
16

of these guilds cohere around three themes- the promotion and protection of the interest of               

their members through skill development initiatives and enhancement of business          

opportunities; secondly, they seek to promote the legal profession as an association by creating              

a framework to regulate conduct as well as interaction among legal practitioners and protect              

the profession from unqualified service competition; and thirdly legal societies aim at            

12 World Bank, Worldwide Governance Indicators; http://info.worldbank.org/governance/wgi/index.aspx#reports-       
Accessed on 14/10/2014 
13  http://www.resourcegovernance.org/rgi- Accessed on 14/10/2014 
14  http://data.worldjusticeproject.org/- Accessed on 14/10/2014 
15 http://ffp.statesindex.org- Accessed on 14/10/2014 
16 Johnstone, Quintin, "Bar Associations: Policies and Performances”, 1996, Faculty Scholarship Series. Paper 1905, P               
193 

http://data.worldjusticeproject.org/-


protecting the independence and credibility of legal institutions, enhancing and advocating for            

human rights and rule of law .  
17

There are fifty-four distinct national lawyers associations in Africa, five regional lawyers            

association and a Pan-African Lawyers Union that serves as continental platform for lawyers’             

guilds across the continent. Some of these national organizations have a long history dating              
18

back to colonial period and have evolved over time reflecting the political and social cultures of                

their societies, so much that they have become an integral part of the legal process in public                 

consciousness. In fact, the legal profession in Africa has been labeled “the most dominant and               
19

the most influential profession”.  
20

17  Johnstone, Quintin, P. 193 
18 Pan African Lawyers Association- (http://lawyersofafrica.org/what-palu-does)- Accessed on        
19/10/2014 
19 The Association of Law Societies of the Republic of South Africa, which is the precursor of the Law Society of South                      
Africa was founded in 1938 (http://www.lssa.org.za/?q=con,67,History). While there are disagreements as to the             
exact date that the Nigerian Bar Association was founded, there is a reference to the association in a 1933 statute,                    
presuming that the association must have existed at least at the time. (Legal Practitioners Ordinance of 1933) The                  
Tanganyika Law Society, which is the Bar Association of the Tanzanian mainland, was founded in 1954. (The                 
Tanganyika Law Society Ordinance, Chapter 344 of 1954) Law Society of Zimbabwe 1981, Ugandan law Society, 1956                 
(Ugandan Law Society Act, 1956) 
20 Okechukwu Oko, The Lawyer's Role in a Contemporary Democracy, Promoting the Rule of Law, Lawyers in Fragile                  
Democracies and the Challenges of Democratic Consolidation: The Nigerian Experience, 77 Fordham L. Rev. 1295               
(2009), P. 223 

http://lawyersofafrica.org/what-palu-does)-


While the membership structure and size of these organizations differ, almost all are             
21

incorporated not-for-profit entities, guided by charters, led by elected officials and composed            

entirely of legal professionals. A good number of these associations have wide community             

coverage and are represented at all levels of society; for instance, the Nigerian Bar Association               

has 109 branches, spread across 102 different cities and towns in Nigeria and the Law Society                
22

of South Africa has six constituent member associations . These bar associations and law             
23

societies are an integral part of public space and a critical component of any compendium of                

civil society organizations in Africa.  

A cursory look at the mission statements and modus operandi of law societies and bar               

associations in sub-Sahara Africa reveals similarity in objectives. They all commit to the             

promotion of human rights, rule of law and the interest of their members. The Sierra Leonean                

Bar Association aims at ensuring the benefits of the administration of justice are reasonably and               

equally available to all members of the community . The Ethiopian Bar Association states its              
24

goals to include the promotion of the interests of its members; work for the protection of                

21  Law Society of South Africa(21 400 attorneys and 5 000 candidate attorneys) 
22  Nigerian Bar Association; accessed on www.nigerianbar.org.ng/ 
23  the Black Lawyers Association (BLA), the Cape Law Society, the KwaZulu-Natal Law Society, the Law Society of the              
Free State, the Law Society of the Northern Provinces and the National Association of Democratic Lawyers (Nadel). 
24  http://www.hg.org/bar-associations-sierra-leone.asp; http://www.barassociation.sl/ 

http://www.bla.org.za/
http://www.bla.org.za/
http://www.capelawsoc.law.za/
http://www.lawsoc.co.za/
http://www.fs-law.co.za/
http://www.fs-law.co.za/
http://www.northernlaw.co.za/
http://www.northernlaw.co.za/
http://www.nadel.co.za/
http://www.nadel.co.za/
http://www.hg.org/bar-associations-sierra-leone.asp


human rights; effective administration of justice and rule of law promotion. The Law Society              
25

of Botswana seeks to “[….] preserve and maintain the integrity of the legal profession by               

regulating and developing members and to uphold, defend and advance the rule of law through               

advocating on legal and other matters of national interests” The Law Society of Kenya states               
26

its mission to include “[….] the provision of quality services, fostering advocacy and the rule of                

law.” The Mauritius Bar Association is committed to professional excellence and courtesy and             
27

proper administration of justice . The Nigerian Bar Association seeks to promote and protect             
28

human rights, rule of law and governance in Nigeria. The Law Society of South Africa among                
29

other things work towards the achievement of a system of law that is fair, just, equitable,                

certain and free from unfair discrimination. The Gambian Bar Association like other legal             
30

guilds on the continent seeks to “….to represent its members and contribute in the              

strengthening of participatory legal development, the rule of law and human rights standards in              

25  http://www.ethiopian-bar.org/About%20us.html 
26  http://www.lawsociety.org.bw/about.php 
27  http://www.lsk.or.ke/ 
28  http://www.mauritiusbarassociation.com/index.php/mba 
29  http://www.nba.org.ng/web/about-us.html 
30  http://www.lssa.org.za/?q=con,66,About%20the%20LSSA 



the Gambia” . The Ordre National Des Advocats de Tunisie aims at guaranteeing defendants’             
31

rights and respect for the rule of law   
32

In spite of these lofty ideals crafted into the objective of these associations, legal guilds on the                 

continent operate in a different polity space compared to their peers elsewhere, as their status,               

skills and training imposes a tripartite duty not just to provide professional legal services, but               

also to bear the social responsibility for strengthening public institutions, promotion of social             

equilibrium through the instrumentality of law and consolidating democratic governance .  
33

John Berry, highlighting the role of lawyers in shaping the rule of law in a difficult environment                 

that Nigeria is, opines that  

“[Nigeria] is a country rife with corruption, violence, and poverty […] religious and tribal              
differences combine^(sic) with poverty and rampant corruption to give even the strongest            
optimist concern for the nation’s democratic future—yet the lawyers of Nigeria are at the              
center of a monumental effort to build a society based on the rule of law. The best was                  
exemplified by lawyers, who under the toughest of circumstances are fighting to create a              
system of justice that decides disputes not by guns or planes crashed into buildings, but by                
the rule of law”  

34

31  http://gba.gm/ 
32 Eric Gobe, the Tunisian bar ot the test of Authoritarianism: Professional and Political Movements in Ben Ali’s                  
Tunisia, The Journal of North African Studies, Vol 15, Issue 3, 2010, P. 333  
33 Okechukwu Oko, The Problems and Challenges of Lawyering in Developing Societies,35 RUTGERS L.J. 569, 2004, P.                  
74 
34 John T. Berry, Lawyers Are Special: Lessons Learned from Nigeria, MICH. B.J., June 2002, at 12, 12-13                  
(https://www.michbar.org/journal/pdf/pdf4article443.pdf) 



The major resource of bar associations and law societies in Africa are their members, who apart                

from funding and leadership of these organizations are also responsible for the management. In              

contrast to many trade associations which are made up of firms, bar associations are composed               

of individual members.  

 

4. African associations and international criminal justice 

International criminal justice essentially operates in a sphere where the countervailing forces of             

culture, religion, law, politics, diplomacy and justice struggle for dominance. It is an             

environment where a myriad of non-states actors as well as states, regional organizations and              

alliances, international institutions and private citizens, interrelate. In spite of the very charged             

political space in which international criminal proceedings are associated with, it has gained             

ascendancy in the last two decades with international criminal tribunals initiating trial process             

of senior government officials in 9 African countries , 4 European countries , and in Cambodia              
35 36

and Lebanon. In all, more than sixty heads of states and government have been brought to trial                 

for human rights abuses and corruption at both national and international tribunals.  
37

35 Central African Republic, Democratic Republic of the Congo, Kenya, Liberia, Rwanda, Sierra Leone, Sudan and                
Uganda 
36  Bosnia-Herzegovina, Croatia, Kosovo and Serbia 
37 Aryeh Neier, International criminal justice: Developing into a deterrent,2012, sourced from:            
http://www.osisa.org/openspace/global/developing-deterrent- Accessed on 11/10/2014  

http://www.osisa.org/openspace/global/developing-deterrent-


However, because of the influence of the Nuremberg and Tokyo trials, as well as the ad hoc                 

tribunals of the 1990s on the evolution of international criminal justice, there is a predisposition               

towards the internationalization of the concept, and in Florian Jessberger words “[…] the             

popular equation of international criminal justice with prosecution by international criminal           

courts is foreshortened, and may be misleading […]”. However, for most part of the 20th              
38

century, domestic courts and institutions were relied on to enforce international criminal law,             

in the absence of international enforcement mechanism. For instance, both the 1948 Genocide             

Convention and all the four 1949 Geneva Conventions contain provisions empowering domestic            

courts to try offenders.  
39

Furthermore, the preamble to the Rome Statute of the International Criminal Court and Article              

1 refer to the International Criminal Court as an institution that “[…] shall be complementary to                

national criminal jurisdictions”. This complementary relationship presupposes that, unlike         

preceding international tribunals, “the ICC does not have primary jurisdiction over national            

authorities, but plays subsidiary role and supplements the domestic investigation and           

38 Florian Jessberger, “International v National Prosecutions of International Crimes” in Anthonio CassesseThe Oxford               
Companion to International Criminal Justice,  Oxford: Oxford University Press, (2009),  P. 208. 
39 Article VI, Convention on the Prevention and Punishment of the Crime of Genocide (1948); Article 49, First Geneva                   
Convention; Article 50, Second Geneva Convention; Article 129, Third Geneva Convention and Article 146, Fourth               
Geneva Convention (all 12 August 1949). Further, article 85(1), Additional Protocol I incorporates this provision by                
reference; A Bianchi “State Responsibility and Criminal Liability of Individuals” in Cassese ibid, P.  28. 



prosecution of the most serious crimes of international concern”. Therefore it can be said that               
40

international criminal justice trials should, in the ordinary course of events, take place within              

national judicial systems.  

In Africa, the mechanisms of international criminal justice, particularly the International           

Criminal Court (ICC) has had to contend with serious challenges of acceptability, which has              

retarded the progress of international criminal justice on the continent. While African states             

evidently supported the enactment of the Rome Statute, for instance Senegal was the first              

country to ratify the treaty and 34 out of the 54 countries on the continent have currently                 

ratified the treaty. However, the issuance of arrest warrants against the Sudanese President,             

Omar El Bashir in spite of the deferral request by the African Union strained the relationship                

between African Union and ICC and heralded the waning of interest in the activity of the court.                

 
41

Irrespective of how the conflict between African states and the ICC gets resolved, each African               

state must develop internal capacity to effectively investigate and prosecute international           

crimes committed within its borders. Also, it is important that for the administration of justice               

40 Markus Benzing, “The Complementarity regime of The International Criminal Court: International Criminal Justice              
Between State Sovereignty and the Fight Against Impunity”, A. Von Bogdandy and R. Wolfrum (eds) Max Planck                 
Yearbook of United Nations Law, Vol 7, 2003, P. 591 
41 Conference Report, Advancing International Criminal Justice in Africa: State Responsibility, the African Union and               
the International Criminal Court, November 2011, Nairobi Kenya. 



that accused persons be brought to trial in the communities where the crime was committed               

and this brings to the fore the role of African bar associations and law societies.  

Bar associations and law societies in Africa have an enlightened self-interest in the promotion              

of the rule of law and accountability in governance, as lawyers can only function professionally               

in an environment of social equilibrium, effective institutions, vibrant civil society and a social              

acceptance of the place of legal system in adjudication. Furthermore, the enormous            
42

challenges of effectively incorporating international criminal law into domestic criminal law           

regime and dispelling the ‘myth’ of foreign imposition of international criminal law can be              

championed by African bar associations, which have in the past led initiatives that campaigned              

for paradigm shifts in governance in their societies. African lawyers played crucial roles in the               

processes that led to decolonization and were also in the vanguard of efforts to end the wave                 

of military despotism and repression that seized the continent after independence.   
43

As the International Criminal Court moves into another decade of operation, it is essential that               

attention should be moved into the next phase, which is enacting domestic legislations to              

42 Kenneth M. Rosen, Lessons on Lawyers, Democracy, and Professional Responsibility, 19 GEO. J. LEGAL ETHICS 155,                 
162 (2006) 
43 Okechukwu Oko, The Lawyer's Role in a Contemporary Democracy, Promoting the Rule of Law, Lawyers in Fragile                  
Democracies and the Challenges of Democratic Consolidation: The Nigerian Experience, Fordham Law Review, 2009,              
Volume 77, Issue 4, P. 1298 



provide for cooperation and complementarity with the ICC, as only 6 out of the 34 African                
44

countries that have ratified the Rome Statute have done so. Beyond domestic enactment of the               

principles, is the need to boost and, in some instances, build entirely the required capacity of                

prosecuting authorities, police services and judiciary, in order to effectively adjudicate           

international crimes in national courts. Legal guilds are an active participant in this area, as a                

number of them already have continuing legal education schemes and capacity building            

interventions in place, which makes them ‘the lowest hanging fruit’ in popularizing the concept              

on the continent.  

The current internationalizing model of engagement with Africa on international criminal           

justice that largely overlooks Africa’s national legal institutions especially legal guilds, plays into             

the hands of the ‘enemies’ of the concept on the continent in two ways: first by tagging                 

international criminal justice along with the Rome System as relics of colonial/western control.             

These ‘enemies’ intentionally discount the vital principle of complementarity of the Rome            

system and the role of national courts in International criminal justice in their criticism of the                

concept, making international criminal justice look more like a tool of political interference            
45

rather than an integral component of criminal law regime of each African state. 

44  South Africa, Kenya, Uganda, Burkina Faso and Senegal 
45 Southern African Legislation Center, Positive Reinforcement: Advocating for International Criminal Justice in Africa,              
May 2013, P. 8 



Secondly and essentially, the internationalizing approach which places too much attention on            

the ICC, equates international criminal justice with the court and by so doing, the institutional               

and operational imperfections of the court are projected onto the entire concept. So much so               

that criticisms of the operation of ICC is equated to mean a rejection of the principles of                 

international criminal justice on the continent. Perhaps this trap would have been avoided, if              

African national legal institutions were made to own the concept and legal guilds allowed to               

influence the direction of the concept on the continent.  

 

5. Conclusion 

Currently in Africa at continental, regional and national levels, there is, at least on paper, a                

commitment towards accountability as conceived within the Rome Statute framework and           

other international conventions. Although this commitment is varied and largely neglected, it            

provides the basis for which bar associations and law societies on the continent can engage the                

political and social institutions in promoting the ideals of international criminal justice.  

Furthermore, legal guilds as one of the few professional bodies on the continent that sit astride                

theory and practice of law, understand better than anyone else the challenges of investigating              

and prosecuting serious international crimes on the continent, the debilitating effects of            

underfunded and stretched judicial systems, skill shortage and the role of politics in the mix,               



and therefore remains one of the indispensable pillars on which international criminal justice             

can be built on the continent. 

 


